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Arising out of Order-in-Original No 165 to 168/Ref/ST/DC/2015-16 dated :30.12.2015
Issued by: Deputy Commissioner, Central Excise, Din: Gandhinagar, A'bad-II1.

'61cftcl¢cif / qRart r TT gi Tr Name & Address of The Appellants/Respondents

Mis. GSPC LNG Limited
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Any person aggrieved by this Order-in-Appeal may file ah appeal to the appropriate authority in the
following way :-

sq ar#ta am?gr orige ah ft aufq Ufa If@rt at 3r4ha Rf@fa rat anal
%:-
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flt zcrs , nr zycn vi tarn 3r4l#tu +Inf@au at arfla-
Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-

fcRfn:r~.1994 c#I' tTRr 86 cfi me; 3rcfrc;r cBl' ~ cfi 'CJTff c#I' "i3'IT ~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

ufgar #tu 9ls ft zca, Ta yea vi hara 3rat#ta =nznf@raw 31.20, q #ca zrfra
cf,l-lJh:1°:S,~ .::r<R, 316'-lctl/Qlc{-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad - 380 016.

(ii) 3rah#hr nnerawT at fa&ta 3rf@,fzu, 1994 c#I' tITTT 86 (1) cfi me;
3rcfrc;r ~ Pllll-Jlcl<'ll, 1994 cfi -PJ'wr 9(1)cfi me; ~ 1:flTl=f ~:tr-. 5 if 'c1R ~
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T, 5 al UT 50 lg aa gt au; 50oo /- i:#'rfr ·~ miff I i hara at lWT, G1TIGf c#I'
l=JM 3ITT 'WlTm ·Tur if=I 6Ug 50 ala znl wq vnat & azi 6T; 100oo/-'- i:#'rfr~ miff I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service
Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against (one of which
shall be certified copy) and should be accompanied by a fees of Rs. 1000/- where the amount of
service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is is more than five lakhs but not
exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest demanded &
penalty levied is more than fifty Lakhs rupees, in the form of crossed bank draft in favour of the
Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of
Tribunal is situated.
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(iii) The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise or Commissioner, Central Excise
(Appeals) (one of which shall be a certified copy) and copy of the order passed by the Central
Board of Excise & Customs / Commissioner or Dy. Commissioner of Central Excise to apply to the
Appellate Tribunal.
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gi em qTf@era7 a am2t at mzf tR xii 6.50/- d at urara zyca fea an ±tr af;I

2. One copy of application or 0.1.0. as the case may be, and the order of the adjuration
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I. in terms of
the Court Fee Act, 1975, as amended,

3. Attention is also invited to the rules covering these and other related matters contained in
the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount Q
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section
35F of the Central Excise Act, 1944 which is also made applicable to Service Tax under section
83 of the Finance Act, 1994 provided the amount of pre-deposit payable would be subject to
ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) · amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔ Provided further that the provisions of this Section shall not apply to the stay application and
appeals pending before any appellate authority prior to the commencement of the Finance (No.2)
Act, 2014.

(4)(i) .zr 3r?r#ufart1qf@awr #magzi sra 3rrar srcaaw Raffa gtaair fasarr eres#.:, .:, .:,

10% armno=r tR ailsrziha c;-os faafa zt (1Gf c;-os~ 1 o¾ armno=r tR cfi'I'srasaI~ .:,
(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."
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ORDER-IN-APAPEAL
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This appeal has been filed by Ms'GSPC LNG Limited, B-103, 1" foor, IT Tower-2,

lnfocity, Nr. Indroda, Gandhinagar (hereinafter referred to as "the appellant") against the Order

in-Original No.165 to 168/Ref/ST/DC/2015-16 dated 30.12.2015 (hereinafter referred to as "the

impugned order") passed by the Deputy Commissioner of Central Excise, Service Tax Division,

Gandhinagar, Ahmedabad-III (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the appellant has filed an application elated 16.08.2013 for approval as

Special Economic Zone (SEZ) co-developer with the Development Commissioner, for providing

infrastructure facilities in the multiproduct SEZ at Mundra; · that the appellant was granted SEZ

co-developer status on 12.08.2014. They had filed a refund claim for Rs.12,02,99,333/- before

the adjudicating authority, claiming refund of service tax paid on input services said to be

received as Developer of the SEZ and said to be used for authorized operations in SEZ, in terms

of notification No.12/2013-ST dated 01.07.2013, for the period pertaining to August 2013 to

March 2014 and April 2014 to June 2014 on 27.02.2015 and 30.03.2015 respectively. The said

0 claim was rejected by the adjudicating authority, after issuing sho'w cause notice dated

22.05.2015, on the grounds that (i) the appellant was received status of Co-Developer of SEZ

from SEZ authority on 12.08.2014 onwards and the refund claim filed by them was pertained to. '

the period prior to the date of approval; (ii) that they have not filed the refund claim for the

period from August .2013 to February 2014 within one year as stipulated in the notification

No.12/2013-ST; and (iii) some of the services for which the refund claim filed by them have
'

been approved by BOA on April 2014 and October 2015.

0

3. Being aggrieved, the appellant has filed the present appeal, inter alia, stated that:

• The benefit of exemption under notification 12/2013-STdated 01.07.2013 cannot be
I

denied to the appellant on the grounds of time barred; that the delay was due to non
receipt of registration from Development Commissioner thougli they have applied for
registration on 16.08.2013.

• The Hon'ble Tribunal (Ahmedabad) in the case of M/s Sydus Mayne Oncology Pvt Ltd
[2010 (262) ELT'280], CESTAT Mumbai in the case ofM/s Trizetto India Pvt Ltd [2015
(5) TMI 453] has categorically held that delay in grant of approval cannot take away the
right accrued to SEZ unit for exemption from service tax in respect of services; that the
benefits under SEZ scheme would be available from the date of application made before
the Development Commissioner.

• The notification ibid nowhere stipulates any condition that SEZ status is required for
claiming service tax exemption by way of refund; that the appellant would be eligible
for the refund claims w.e.f August 2013.

• The notification ibid stipulates that the claim for refund shall be filed within one year
from the end of the month in which actual payment of service tax was made or such
extended period as the Deputy/Assistant Commissioner shall permit; that the delay in
filing was due to the substantive delay was made in granting the status of SEZ Co
developer; that the appellant has filed an application requesting to grant extension of
time limit for filing the said claim but the adjudicating authority has not considered the
same.

• The impgned order cannot go beyond the point raised in the~-Gause notice. The
point that some of the services for wbieh the refund clai5if.fl5ii$$@,eve been
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approved by BOA on April 2014 and October 2015 has not raised in the show cause
notice, but come up only in the impugned order. ·

• The appellant relied on various case laws in support of their arguments.

4. A personal hearing in the matter was held on 22.11.2016. Shri Hardik Shah, Chartered
Accountant appeared for the same and reiterated the submissions made in : the appeal
memorandum.

5. I have carefully gone though the facts of the case on records and submissions made by

the appellant. The limited issue to be decided in the instant case is as to whether the appellant is

eligible for the refund of service tax paid on input services said to be received as Developer of

the SEZ and said to be used for authorized operations in SEZ, in tenns of notification

No.12/2013-ST dated 01.07.2013. The details of refund claim filed by the is as under:

SNo Period of refund claim Date of filing Amount of refund (Rs)
1 August 2013 to September 2013 27.02.2015 10,73,334/
2 October 2013 to December 2013 27.02.2015 1,17,35,713/
3 January 2014 to March 2014 27.02.2015 79,12,167/- :
4 April 2014 to June 2014 30.03.2015 9,95,78,119/

6. At the outset, I observe that the notification No.12/2013-ST dated 01.07.2013 exempts

the services on which service tax is leviable under section 66B of the Finance Act, 1994,

received by a unit located in a Special Economic Zone or Developer of SEZ and used for the

authorized operation from the whole of the service tax, education cess, and secondary and higher

education cess leviable thereon and the exemption shall be provided by way of refund of service

tax paid on the specified services received by the SEZ Unit or the Developer and used for the

authorized operations. As per the said notification, the exemption shall be given to the concerned

unit by following certain manner and conditions. The important and relevant manner and

conditions are as follows:-

(I) The SEZ Unit or the Developer shall get an approval by the Approval Committee of the list of
the services as are requiredfor the authorised operations (referred to as the 'specified services'
elsewhere in the notification) on which the SEZ Unit or Developer wish to claim exemptionfrom
service tax.
(II)....... .
(III) The refund of service tax on (i) the specified services that are not exclusively used for
authorised operation, or (ii) the specified services on which ab-initio exemption is admissible but
not claimed, shall be allowed subject to thefollowingprocedure and conditions, namely:
(a) ..... --
e) the claimfor refund shall befiled within one year from the end of the month in which actual
payment of service tax was made by such Developer or SEZ Unit to the registered service
provider or such extendedperiod as the Assistant Commissioner ofCentral Excise or the Deputy
Commissioner ofCentral Excise, as the case may be, shall permit;
(I) ....

7. On close perusal of the above referred notification, I observe that for getting exemption

by way of refund of service tax on the specified services, an approval in respect of the list of

services are required to be obtained from the Development Commissioner by the SEZ Unit or the

Developer and the refund claim in question should be filed within one year from the end of the

month in which actual payment of service tax made by the SEZ unit or th~~~~ ~

instant case, I obs~rve that ther~ is, however, no dispute by either side that t}1,~~p~!--:i1e .--

concerned authonty was obtamed by the appellant .oi1 12.08.2014 and J~~~fu~~laim~.~,
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question was filed by them on 27.02.2015 and 30.03.2015 for the period pertains to August 2013
.·, . ½

to March 2014 and April 2014 to June 2014 respectively. ·t,

8. I observe that the adjudicating authority has rejected the refund claims in question by not

following the conditions prescribed in the said notification. The adjudicating authority has

rejected the claim on the grounds that:-

(i) they have not filed the refund claim for the period from August 2013 to
February 2014 within one year, as stipulated in the said notification;

(ii) the appellant was received status of Co-Developer of SEZ from SEZ authority
on 12.08.2014 onwards and the refund claim filed by them was pertained to the
period prior to the date of approval; and

(iii) some of the services for which the i'efund claim filed by them have been
approved by BOA October 2015 i.e after the period of
refund claims.

The contention of the appellant is that they had applied for the status of SEZ unit or the co

developer on 16.08.2013 and approved only on 12.08.2014; that the delay was taken on the part

of the concerned authority to grant such status for which the appellant cannot be defaulted. They
I

also contended that the issue involved in the instant case has been settled by virtue of various

decisions of Tribunal, wherein, it has held that delay in grant of approval cannot take away the

right accrued to SEZ unit for exemption from service tax in respect of services; that the benefits

under SEZ scheme would be available from the date of application made · before the

Development Commissioner.

9. As regards (i) above, I observe that the adjudicating authority has rejected the request of

the appellant for condoning the delay in filing refund application for the period from August

2013 to February 2014, as they have not submitted any justifiable reasons for extension of time

limit. The notification ibid prescribes that the claim for refund shall be filed within one year

from the end of the month in which actual payment of service tax was made by such Developer
I

or SEZ Unit to the registered service provider or such extended period as the Assistant

Commissioner of Central Excise or the Deputy Commissioner of Central Excise, as the case ma

be, shall permit. In the instant case, the appellant has filed the refund claim for the month of

August 2013 to February 2014 on 27.02.2015 and as per condition of the said notification, the

refund claim for the above said months should have been filed within August 2014 to February

2015 i.e within one year from the end of the month in which actual payment of service tax was

made. For example, if the appellant has paid the service tax for the service utilized for the month

of August 2013 on 31.08.2013, the refund on such service should have been filed on or before

30.08.2014. In the circumstances, the refund claim filed for the month from August 2013 to

January 2014 hits by limitation of time bar and the refund-claim filed for the month of February

2014 is well within the time limit.

9 .1 I further observe that the appellant had applied for condonation of delay in filing of

refund claim before the authority on 26.02.2015 and also argue9_before the adjudicating

authority with a reason that the delay in filing the claim was due to1;:shttfi0~gap between

+18ii ±>#jope'k
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the filing the application and date of approval. They also relied on various case laws before the

adjudicating authority in support of their argument. I observe that the adjudicating authority has

not given any detail findings in this regard and also not considered the case laws.cited by the

appellant but rejected simply on the grounds that the appellant has not submitted any valid

reason. Since the notification ibid allows the Assistant/Deputy Commissioner to permit extension

of time limit for filing such refund claim and the request made by the appellant is reasonable, I

feel that the matter is required to be remanded to the adjudicati1\g authority for fresh

consideration with regard to the time bar issue in view above discussion.

10. As regards refund claims pertains to the period from March 2014 to June 2014,

mentioned at (ii) and (iii) above, I observed that the appellant has filed the claim of service tax

within the time limit of one year prescribed under_the said notification. The adjudicating

authority has rejected the claim on the grounds that the refund claim filed by them pertains to the

period prior to the date of approval by the Development Commissioner and some of the services

have been approved by the Development Commissioner after the date of filing of refund claim.

In this regards, the appellant argued that they had applied for the status of SEZ unit or the co

developer to the Development Commissioner on 16.08.2013 and the delay was taken on the part
I

of the concerned authority to grant such status for which the appellant cannot be defaulted from

availing exemption under the said notification. They also cited case laws in support of their

argument. I find merit consideration in their argument. It has been held by the Hon'ble Tribunal

in the cases cited supra that if the services have been received after application has been made

but before approval, refund has to be granted. The Hon~ble CESTAT Mumbai in the case of MIs

Trizetto India Pvt Ltd [2015 (5) TMI 453] held that:-

0

"... There is no dispute that the input services on which refund has been claimed has been used in
the export of service. There is also no dispute that the appellant appliedfor approval to the
competent authority well before they undertook the transaction of the export. Merely because
there was delay in grant ofapproval, that cannot take away the right accrued to the appellantfor
exemptionfrom service tax in respect of the input service. The ratio of the decision in the case of
Global Wool Alliance Pvt Ltd (supra) squarely applicable to thefacts of thepresent case."

I

In the case of M/s Zydus Mayne Oncology Pvt Ltd, the Hon'ble Tribunal (Ahmedabad) [2010

(262) ELT 280] held as under:

0

"Ifind considerableforce in the arguments advanced by learned advocate that the date of effect
is to befrom the date ofapplication, in the cases like this. As pointed out by the learned advocate
in the case of SSI Units, even when the unit is recognized as SSI and certificate is issued by the
State Governments sometime after lapse of more than six months, benefit is extended from the
date of application made by the unit. In any case, if the unit is not recognized as an SSI unit or
not approved as SSI Unit, the department has remedy of recovering the additional duty and in
this case, by not granting the refund. The objectives ofsetting SEZ unit is to promote exports and
the Government gives refund on the duty paid on inputs in respect of goods notified not only in
respect of SEZ unit but also in respect of domestic units. SEZ unit can obtain goods without
payment of duty but in the absence of status as SEZ approved unit they could not .have got the
same and hence they have obtained goods on payment ofduty. Therefore, even iftherefund is not
strictly admissible on the ground that procedure was not followed, it is required to examine
whether appellants were eligible in the normal course for the refund if the goods have been
exported, The refund claim has been blindly rejected only after examining with respect to SEZAct
andprocedureprescribed by the Government. In the absence of anyfindings that goods have not
been exported and in cases where goods have been exported, refund ofdutypaid.of5Gann#rius.s.no
admissible or was not admissible, the rejection of refund clamm is not in,detyPiihie}@}
deczszon of the H_on ble SuP_reme Court czted by the learned advocate ZS Ve1J>!//)z~cfira1?_p.l!Jwblkar1pf
therefore, on thas ground «self appeal has to be allowed, since goods hag.; en e&egif&af'
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application has been made but before approval and therefore, refund has to be granted.
Accordingly, appealis allowed with consequential relief to the appellants."

s· e"
11. In view of above, I am of the opinion that the appellant is eligible for. availing the

exemption by way of filing refund vide the notification ibid, if the servi'ces have been received

after the application was made for approval to Development Commissioner. I observe, however,

that the impugned order does not speak whether the appellant had received such services after

12.08.2013 i.e date of application made or otherwise. Looking into the circumstances, I feel that

verification of such details is necessary to ascertain its eligibility. Therefore, this issue also

needs to be remanded to the adjudicating authority. The original authority is directed to pass well

reasoned and speaking order considering all the citation which may be submitted by the party

within 30 days.

12. In view of above discussion, I reni.and the case to the adjudicating authority for fresh

decision in view of above discussion.

»av?
(5ar gin)

3re (3rdrer-D
Date:2/11/2016

3q1ratra# a{3rd mr earl3qhah faznrstar&l
The appeal filed by the appellant stand disposed of in above terms.

13.
14.0

0

Attested

(M~bV1
·-----

Superintendent (Appeal-I)·
Central Excise, Ahmedabad

BYR.P.A.D.

Mis GSPC LNG Limited,
B-103, 1st floor, IT Tower-2,
Infocity, Nr. Indroda, Gandhinagar
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Copyto:- ..
1. The Chief Commissioner of Central Excise, Ahmedabad.
2. The Commissioner of Central Excise, Alunedabad-III
3. The Additional Commissioner, Central Excise (System), Alunedabad-III
4. Fhe Assistant Conunissioner, Central Excise, Gandhinagar Division.
5Guard file.

6. P.A.
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